Legal memorandum on constitutionality of mandatory motorcycle helmet use statutes by Ruschmann, Paul A.
LEGAL MEMORANDUM 
0 N 
Const i tu t ional  i t y  o f  Mandatory 
Motorcycle Helmet Use S t a t u t e s  
Paul Ruschmann, J . D. 
Public Factors D i v i s i o n  
Highway S a f e t y  Research I n s t i t u t e  
The Univers i ty  o f  M i c h i g a n  
March 14,  1977 
Report No. UM-WSRI-77-16 
Legal Memorandum 
on 
CONSTITUTIONALITY OF MANDATORY MOTORCYCLE HELMET USE STATUTES 
by Paul Ruschmann, J.D. 
Pub1 i c  Factors 
MARCH 1977 
QUESTION PRESENTED 
W e t h e r  a S t a t e  o r  loca l  requirement,  t h a t  any person r i d i n g  upon 
o r  opera t ing  a motorcycle upon t he  s t r e e t s  o r  highways s h a l l  wear upon 
h i s  head a p ro t ec t i ve  head device  of the  type approved by the  S t a t e ,  i s  
uncons t i tu t iona l  under the  Fourteenth Amendment. 
BRIEF ANSWER 
The overwhelming weight of case  law upholds t h e  v a l i d i t y  of S t a t e  and 
loca l  headgear l e g i s l a t i o n  a g a i n s t  a va r i e t y  of c o n s t i t u t i o n a l  cha l l enges .  
These laws a r e  held t o  be a va l i d  exe r c i s e  of t h e  po l i c e  power, s i : , c ~  they 
employ reasonable means t o  c r e a t e  a d i r e c t  o r  i n d i r e c t  b e n e f i t  t o  t h e  
publ ic .  
However, t he  cou r t s  general  l y  concerned themsel ves only with  t he  
ex i s tence  of S t a t e  power t o  enac t  headgear l e g i s l a t i o n ;  t he  wisdom of 
such laws i s  a mat te r  f o r  ind iv idua l  l e g i s l a t i v e  branches t o  decide.  
!liih t he  repeal of the mandatory f ede r a l  helmet-use s t anda rd ,  $lie dec i s ion  
whether o r  not t o  r e t a i n  these  laws i s  up t o  t h e  S t a t e  l e g i s l a t u r e s .  
DISCUSSION OF AUTHORITY 
I .  Background 
The tiighway Safe ty  Act of  1966, 23 U.S.C. Sect ion 402(a)  ,, r equ i r e s  
each S t a t e  t o  have a highway s a f e t y  program approved by t he  Secre ta ry  of 
Transporta t ion and i n  accordance w i t h  uniform s tandards  promulgated by 
him. 
In June,  1967, t h e  Secre ta ry  re leased  Highway Standard 4 . 4 . 3  
(23  C . F . R .  Pa r t  204) ,  e n t i t l e d  "Motorcycle Safe ty  ," which requ i red  each 
S t a t e  t o  have a motorcycle s a f e t y  program providing a s  a minimum, i n t e r  
a l i a ,  t h a t  when a niotorcycle i s  being operated on s t r e e t s  and h i~h ivays ,  -
each niotorcycle ope ra to r  and passenger s h a l l  wear an approved s a f e t y  helmet. 
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A t yp i ca l  s t a t u t e  requ i r ing  the  use of p ro t ec t i ve  headgear by 
motorcycle opera to rs  and/or passengers might read:  
No person s h a l l  r i d e  u p o n  o r  operate  a  motorcycle on t h e  
s t r e e t s  or highways of t h i s  S t a t e  ( c i t y )  wi thout  wearing 
upon h i s  head a  p ro t ec t i ve  head device  ( c r a sh  helmet, 
s a f e t y  headgear, p ro tec t ive  helmet) of a  type approved by 
t he  Di rec tor  of Pub1 i c  Safety  (Commissioner, Ci ty  Counci 1 
Department of Health) . 
As of March, 1376, 46 S t a t e s  had enacted p r o t e c t i v e  headgear l e g i s -  
l a t i o n .  Of t he  remaining S t a t e s ,  Iowa, C a l i f o r n i a ,  and Utah e i t h e r  had no 
law or one of  l imi ted  a p p l i c a b i l i t y ,  and I l l i n o i s ' s  law was s t r uck  down 
by a  S t a t e  supreme cou r t  ru l ing  (discussed i n f r a ) .  
The Congress, i n  May, 1976, passed the  Federal-Aid Highway Act ,  
Public Law 94-280, which contained a  provis ion s p e c i f i c a l l y  excl d i n g  
motorcycle headgear l e ? i s l a t i o n ,  i n so fa r  a s  i t  app l i e s  t o  c y c l i s t s  over 
t h e  age of 18 ,  from the  penalty-enforcement provis ions  of t h e  Highway 
Safety  Act. This provision permitted t he  S t a t e s  t o  repeal t n e i r  motor- 
cyc le  helmet laws, and, as  of January,  1977, nine S t a t e s  (Alaska,  Arizona,  
Connecticut,  Iowa, Kansas, Louis iana,  Rhode Is1 and, South Dakota , and 
Oklahoma) had done so.  
P r i o r  t o  t h e  passage of  t he  Federal-Aid Highway Act,  r e s i s t a n c e  t o  
S t a t e  headgear l e g i s l a t i o n  took t he  form of  cou r t  cha l lenges  i n i t i a t e d  
by motorcycl i s t s  ' a s soc i a t i ons  or appeals  by cycl i  s t s  apprehended and 
convicted f o r  v i o l a t i n g  t he  helmet laws. Most S t a t e  cou r t s  upheld t he se  
laws aga in s t  chal lenges  t o  t h e i r  c o n s t i t u t i o n a l i t y ;  and only one S t a t e  
cour t  of l a s t  r e s o r t  ( I l l i n o i s )  has held t h a t  S t a t e ' s  helmet law uncon- 
s t i t u t i o n a l .  However, t h e  cou r t s  a r e  n o t  i n  agreement on t h e i r  reasons 
f o r  su s t a in ing  t he  v a l i d i t y  of t h e  helmet-use s t a t u t e s .  
11. Legal Basis f o r  Headgear Leg i s l a t i on  
Headgear l e g i s l a t i o r ]  i s  p r imar i ly  j u s t i f i a b l e  a s  an exe rc i s e  of a  
S t a t e ' s  pol i c e  power, which includes  t h e  power t o  enac t  l a ~ ~ s - - w i ' i l ~ i n  
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c o n s t i t u t i o n a l  1 im i t s - - t o  promote t h e  publ ic  h e a l t h ,  s a f e t y ,  morals, o r  
we l fa re .  While t he  bounds of t h i s  power a r e  not capable of  p r ec i s e  
d e f i n i t i o n ,  Berman v. Parker ,  348 U.S. 26 (1954) ,  t h e  Supreme Court has 
e s t a b l i s h e d  general  guide1 i ne s  f o r  i t s  val id  exe r c i s e  when ind iv idua l  
l i b e r t i e s  a r e  th rea tened :  f i r s t ,  t h e  publ ic  i n t e r e s t  ( a s  opposed t o  t h a t  
of any p a r t i c u l a r  group) r equ i r e s  i n t e r f e r ence  with ind iv idua l  r i g h t s ;  
second, t he  means of  ca r ry ing  out  t h i s  publ ic  end a r e  both reasonably 
necessary t o  accompl i s h  i t ,  and a r e  not unduly oppress ive  upon i n d i v i d u a l s .  
Lawton v. Steele-,  152 U.S. 133 (1894) .  
Two o t h e r  cons ide r a t i ons  s t reng then  the  case  f o r  t h e  c o n s t i t u t i o n a l i t y  
of headgear l e g i s l a t i o n :  The f i r s t  i s  t he  ge r~z ra l  presumption of con- 
s t i  t u t i o n a l  i  t y  afforded s t a t u t e s  passed by the  l e g i s l a t u r e .  This  presumption 
i s  recognized by t h e  M i c h i ~ a n  c o u r t s .  Cady v .  City of D e t r o i t ,  289 
Mich. 499,  286 N . W .  805 (1939) .  The second conside '*at ion goes t o  t h e  S t a t e ' s  
plenary power t o  r e g u l a t e  f o r  t he  s a f e t y  a n d  t h e  be s t  i n t e r e s t s  of t h e  
p~lbl i c .  Hess v.  Pawolski, 274 U.S. 352 (1927) .  Michigan has recognized 
t h i s  important S t a t e  i n t e r e s t  i n  highway s a f e t y .  Sniith v .  Wayne County 
S h e r i f f ,  278 Plich. 91, 270 N . W .  227 (1936) .  
In enac t ing  headgear laws, l e g i s l a t u r e s  must r e l y  u p o n  a "pub l i c  
purpose" t o  support  them. This  "publ ic  purpose,"  a s  def ined  by the  
c o u r t s ,  has ranged from the  i n d i r e c t  pub l ic  b e n e f i t s  of  p r o t e c t i n g  an 
ind iv idua l  mo to rcyc l i s t  from his own dangerous conduct t o  t h e  d i r e c t  harm 
t o  a l l  highway users  who sha r e  t h e  pub1 i c  roads with  unprotected c y c l i s t s .  
The " s e l f - p r o t e c t i o n "  theory of pub l ic  b e n e f i t  focuses  on t h e  i n t e r -  
dependence of an i n d i v i d u a l ' s  a c t i o n s  and t he  i n t e r e s t s  of  t h e  S t a t e ;  
t h a t  i s ,  when a person neg l ec t s  h i s  own h e a l t h ,  s a f e t y  o r  we l f a r e ,  a l l  of 
s o c i e t y  s u f f e r s .  Therefore ,  by t h i s  reason ing ,  t h e  S t a t e  may p r o t e c t  
i t s e l f  by fo rc ing  ind iv idua l  members t o  p r o t e c t  themselves .  
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Typical l y ,  a  cour t  r e l y ing  upon the  " s e l f -  p ro t ec t i ve"  r a t i o n a l e  
would point  out  t h a t  a l l  of soc i e ty  niust pay f o r  i n j u r i e s  r e s u l t i n g  from 
an ind iv idua l  c y c l i s t ' s  improvidence in  t he  forni of l o s t  p roduc t i v i t y ,  
we1 f a r e  c o s t s ,  increased insurance r a t e s ,  and the  1  i  ke. 
The " d i r e c t  harm" argument l i m i t s  i t s e l f  t o  t he  dangers posed t o  
s p e c i f i c  members of  soc i e ty  a s  a  d i r e c t  r e s u l t  of an i n d i v i d u a l ' s  f a i l u r e  t o  
p r o t e c t  h i p s e l f .  A typ ica l  example c i t e d  by the  cou r t s  involves  a  helnietless 
m o t o r c y c l i s ~ ,  wiio i s  s t r uck  in  t he  head by a  f l y ing  o b j e c t ,  l o s e s  con t ro l  
of h i s  cyc l e ,  and c o l l i d e s  with o the r  t r a f f i c .  
Not a1 1  publ i c  bene f i t s  and c o s t s  involved in  headgear l e s i s l a t i o n  
f i t  i n t o  e i t h e r  of these  "pure" c a t e g o r i e s ;  f o i  example, such developments 
a s  no- fau l t  insurance c r e a t e  publ ic  co s t s  which could be c l a s s i f i e d  
someplace between t he  pure ca t ego r i e s .  
111. Cons t i tu t iona l  Attacks on Headgear Leg is la t ion  
A ,  Subs tan t ive  Attack: ?ubl i c  Purpose. 
Since t he  v a l i d i t y  of t he  pol i c e  power depends on t h e  ex i s t ence  
of a pub l ic  purpose and reasonable  means f o r  ca r ry ing  i t  o u t ,  c o n s t i t u t i o n a l  
a t t a c k s  on i t s  exe r c i s e  turn on chal lenges  t o  t he  ex i s t ence  of e i t h e r  o r  
both of them. 
Many e a r l i e r  cou r t  cha l lenges  t o  helmet laws a l l eged  t h a t  they  lacked 
a publ i c  purpose,  s i nce  t he se  s t a t u t e s  d e a l t  only with  an i n d i v i d u a l ' s  
p r i v a t e  welfare  and not t h a t  of s o c i e t y  a s  a  whole. Those c o u r t s  which 
answered t h i s  a t t a c k  have found a  va l i d  pub l i c  b e n e f i t  f lowing from the se  
a1 legedly s e l  f - p r o t e c t i  ve enactments.  
The ch i e f  j u s t i f i c a t i o n  f o r  s e l f - p r o t e c t i v e  s a f e t y  l e g i s l a t i o n  i s  
t h e  so-ca l led  "publ ic  charge" theory which t h e  cou r t  a r t i c u l a t e d  i n  
Sinion v .  Sa rgen t ,  346 F. Supp. 278, 279 ( D .  M?ss . ) ,  a f f i rmed  409 1I.S. 
1020 (1972) a s  fol lows:  
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From t h e  nionient of the  i n j u r y ,  soc ie ty  picks t he  person up 
o f f  t he  highway; de l i ve r s  him t o  a niunicipal hospi ta l  and 
municipal doctors  ; provides him with unelnpl oyment compensa- 
t i o n  i f ,  a f t e r  recovery,  he cannot replace h i s  l o s t  job ,  and,  
i f  the in ju ry  causes permanent d i s a b i l i t y ,  may assume the  
r e s p o n s i b i l i t y  f o r  h i s  and h i s  fanii l y  ' s  continued subs i s tence  
We do not understand a s t a t e  of mind t h a t  permits p l a i n t i f f  
t o  th ink  t h a t  only he himself i s  concerned. 
A number of cou r t s  have c i t e d  a va r i a t i on  of the  "publ ic  charge" 
r a t i o n a l e ,  namely t h a t  headgear l e g i s l a t i o n  i n d i r e c t l y  prevents a soc i a l  
harm in  t he  form of increased insurance r a t e s  f o r  a l l  mo to r i s t s .  S t a t e  v .  
Anderson, 275 [ I .  C .  168, 166 S .  E .  2d 49 (1  968). 
A small minori ty  of cou r t s  have advanced a S t a t e  i n t e r e s t  i n  
maintaining a productive c i t i z e n r y ,  .- s e e ,  e . g . ,  Comlnonwealth v .  Coffman, 
453 S.W. 2d 759 (Ky. 1970) ,  People v .  Carnichael ,  56 Misc. 2d 388, 288 N . Y  . S .  
2d 931 (Cennessee Cty. Ct. 1968).  
In Bisenius v .  Karns, 42 Wis. 2d 42, 165 Pl .b j .  2d 377, appeal d ismissed,  
395 U.S. 709 (1969) ,  t he  cou r t  c i t e d  numerous examples of va l i d  s t a t u t e s  
aimed pr imari ly  a t  p ro tec t ing  ind iv idua l s  from themselves ( hun t e r s  must 
wear br ight ly-colored j a c k e t s ,  a e r i a l  performers must have ne t s  beneath 
them while performing, cons t ruc t ion  workers must wear hard ha t s  on job 
s i t e s ,  e t c . )  and a l luded t o  t h e  s t rong  publ ic  pol icy a g a i n s t  d e l i b e r a t e  
s e l f - d e s t r u c t i o n ,  evidenced by laws such a s  those  aga in s t  s u i c i d e  pac t s  
and self-maiming. 
Those cour t s  and judges which r e j ec t ed  t h e  s e l f - p r o t e c t i v e  motivation 
in  the  helmet law cases  have refused t o  f i nd  a s u b s t a n t i a l  pub l ic  purpose 
behind these  s t a t u t e s .  Lacking a pub1 i c  purpose, these  laws i n f r i n g e  
upon an i n d i v i d u a l ' s  r i g h t  t o  pr ivacy.  A t yp i ca l  s ta tement  o f  t h i s  "no 
public purpose" reasoning was made by t he  I l l i n o i s  Supreme Court i n  
People v .  Fries,  42 I l l .  2d 446, 250 N . E .  2d 149, 150-151 (1969):  
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However, the  l e g i s l a t u r e  may no t ,  of course ,  under t he  guise  
o f  p ro t ec t i ng  t he  publ ic  i n t e r e s t ,  i n t e r f e r e  w i t h  p r i v a t e  
r i g h t s . .  .The manifest  funct ion of the headgear requirenient i n  
i s sue  i s  t o  safeguard the  person wearing--whether i t  i s  t he  
opera to r  o r  a  passenger--from head i n j u r i e s .  Such a  laudable  
purpose, however, cannot j u s t i f y  the  regu la t ion  of what i s  
e s s e n t i a l l y  a  mat ter  of  personal s a f e t y .  
The d i s s e n t  i n  the  Michigan Supreme Cour t ' s  r u l i n g  i n  favor  of t h e  
v a l i d i t y  of these  s t a t u t e s ,  City of Adrian v .  Poucher, - Mich. - 3 
247 N.W. 2d 798, 801 (1976) ( T .  J .  Kavanagh, C .J . ,  d i s s e n t i n g )  c i t e d  
o ther  d i s s en t i ng  opinions and then s t a t e d  t h a t  t he  p ro tec t ion  of  an 
individual  from himself  i s  "not  among t he  proper func t ions  of government." 
Some c o u r t s ,  i  ncl udi ng t h e  Mi chi gan Supreme Court ,  have accepted 
the  headgear requi renient de sp i t e  i t s  s e l  f - p r o t e c t i v e  a s p e c t s ,  b u t  c a r e f u l l y  
1  imited t h e i r  r u l i ngs  t o  the  helmet laws themselves and reserved the  
option t o  s t r i k e  down in the  f u t u r e  more r e s t r i c t i v e  s a f e t y  mea5ures: f o r  
example, mandatory sea tbe l  t laws. - See S t a t e  v .  Mele, 103 N .  J .  Super.  353, 
247 ~ . 2 d  176 (Hudson Cty. Ct. 1968) .  These cou r t s  used a  bclancing t e s t  
t o  s u s t a i n  the  chal lenged headgear l e g i s l a t i o n ;  t h e  Hawaii Supreme Court ,  
in  - S t a t e  v. Cotton, 55 Haw. 138, 516 P .  2d 709, 710-11 (1973) ,  a r t i c u l a t e d  
i t s  version of  t he  balancing t e s t  o r ,  i t s  theory of " s i g n i f i c a n t  
secondary harms : " 
Viewed without 1  imi t ,  of course ,  ' secondary harm' arguments could 
j u s t i f y  an i n~pe r~n i s s i b ly  wide range of governmental i n t e r f e r ence  
with p r i v a t e  1  i b e r t i e s .  ( c i t a t i o n  omi t t ed ) .  . . [Hlowever, t h a t  
merely because p r o t e c t i ~ g  t he  pub1 i c  frorn secondary harms 
could l o g i c a l l y  j u s t i f y  a  va s t  range of governmental i n t e r -  
ferences  with individual  1  i b e r t y ,  and merely because we could 
def ine  secondary harrns as  including anything lessen ing  t he  f u l l  
developnient of an i n d i v i d u a l ' s  p e r f e c t i o n ,  t h i s  does not niean 
t h a t  such i n t e r f e r ence  i s  a1 ways improper. 
Then, a f t e r  not ing the  r e l a t i o n s h i p  between headgear l e g i s l a t i o n  
and reduction of i n j u r i e s  t o  cycl i s t s ,  t h e  c o u r t  observed: 
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Wi th  t h e  g r e a t  danger o f  p r i m a r y  harm t o  h e l m e t l e s s  c y c l i s t s  as 
w e l l  as t h e  r a t i o n a l i t y  o f  he lmet  wear ing  as a  sa feguard  thus  
s t a t i s t i c a l l y  suppor ted ,  t h e  magrli t ude  o f  secondary harms o f  
t h e  n a t u r e  i n d i c a t e d  above i s  s u f f i c i e n t l y  g r e a t  t o  j u s t i f y  
t h e  l a w  a t  i s s u e  i n  t h i s  case.  I n  answer t o  t h e  r e d u c t i o  ad 
absurdurn argument o f  t h e  d i s s e n t  i n  t h i s  case w i t h  r e s p e c t  t o  
t h e  e x t e n t  o f  governmental  i n t r u s i o n s  j u s t i f i a b l e  by secondary 
harm a n a l y s i s ,  we r e f e r  t o  t h e  s ta tement  i n  ( S t a t e  v.  Lee, 
51 Hawai i  516, 465 p .  2d 573 (1973) ,  wh ich  uphe ld  t h e  s t a t e  
he lmet  l a w  as c o n s t i t u t i o n a l )  t h a t  " t h i s  h o l d i n g  i s  l i m i t e d  t o  
t h i s  case" ( c i t a t i o n  o m i t t e d )  . 
The c o u r t  conc luded:  
P a r t i c u l a r l y ,  we n o t e  t h a t  a  t o o l  wh ich  has a i d e d  us s i g n i f i c a n t l y  
i n  d rawing t h e  1  i n e  between t h e  p o l  i c e  power and i n d i v i d u a l  
freedom i n  t h i s  case i s  t h e  w e l l - . e s t a b l i s h e d  d o c t r i n e  t h a t  i n  
r e g u l a t i n g  t h e  use o f  p u b l i c  highways, t h e  s t a t e  has a lways 
been a f f o r d e d  e x c e p t i o n a l  l y  b road d i s c r e t i o n .  C e r t a i n l y  i t  i s  
n o t  beyond t h e  p e r m i s s i b l e  scope o f  l e g i s l a t i c n  t o  m i t i g a t e  
by mandatory safe';y laws t h e  tremendous economic and s o c i a l  c o s t s  
occas ioned by t h e  e x t e n t  o f  p resentday  highway carnage.  
The M ich igan  c o u r t  a p p l i e d  a  s i m i l a r  s t a n d a r d  i n  i t s  d c l r i s i o n  i n  
City o f  A d r i a n  v. Poucher, supra ;  i t  found  t h e  M ich igan  s t a t u t e  t o  p l a c e  
a r e l a t i v e l y  m ino r  burden upon c y c l i s t s ,  w h i l e  b r i n g i n g  abou t  b e n e f i t s  
b o t h  t o  c y c l i s t s  as a  c l a s s  and s o c i e t y  as a  \;hole. 
Most s t a t e  c o u r t  d e c i s i o n s  u p h o l d i n g  headgear l e g i s l a t i o n  r e s t  upon 
t h e  " d i r e c t - h a r m "  argument, d e s c r i b e d  e a r l i e r .  A t y p i c a l  j u d i c i a l  s t a t e -  
ment o f  t h i s  r a t i o n a l e  i s  as f o l l o w s :  
[ N l o t  a l l  highways a r e  d e s e r t e d  these  days; i n  f a c t ,  few a r e .  
I f  t h e  l o s s  o f  c y c l i s t  c o n t r o l  were t o  o c c u r  on a  w e l l - t r a v e l l e d  
highway, t h e  s e p a r a t i o n  between consequence and i n c i d e n c e  i s  l e s s  
sharp .  A n y t h i n g  t h a t  m i g h t  cause a  d r i v e r  t o  l o s e  c o n t r o l  may 
w e l l  t r a g i c a l l y  a f f e c t  a n o t h e r  d r i v e r .  I f  t h e  l o s s  o f  c y c l i s t  
c o n t r o l  occu rs  on a  crowded f reeway w i t h  i t s  f a s t - m o v i n g  t r a f f i c ,  
t h e  v e e r i n g  o f  a  c y c l i s t  f r o m  h i s  p a t h  o f  t r a v e l  niay p i l e  up a  
ha1 f -dozen v e h i c l e s .  
B i s e n i u s  v .  Karns,  165, N.W. 2d a t  380. 
The M ich igan  c o u r t  made a  s i m i l a r  argument i n  Poucher, supra,  -- 
247 N.W. 2d a t  800: 
C o n s t i t u t i o n a l i t y  o f  Mandato ry  
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For example,  t h e  o r d i n a n c e  b e n e f i t s  t h e  d r i v e r  o f  a  v e h i c l e  w h i c h  
may a c c i d e n t a l l y  c o l l i d e  w i t h  a  m o t o r c y c l i s t .  S i n c e  t h e  h e l m e t  
i s  d e s i g n e d  t o  r educe  i n j u r y  t o  t h e  c y c l  i s t ,  i t  a1 so has a  con-  
c o m i t a n t  e f f e c t  on t h e  s t a t u s  o f  t h e  a u t o m o b i l e  d r i v e r .  If t h e  
h e l m e t  succeeds i n  m i t i g a t i n g  what  wou ld  o t h e r w i s e  be a  f a t a l  
i n j u r y ,  t h e n  n o t  o n l y  has t h e  c y c l i s t  s u r v i v e d ,  b u t  t h e  a u t o -  
m o b i l e  d r i v e r  has n o t  k i l l e d  anyone. 
C o u r t s  r e g a r d  t h e i r  " d i r e c t - h a r m "  r a t i o n a l e  as s t r o n g e r  t h a n  a r g u i n g  
t h e  i n d i r e c t  s o c i a l  e f f e c t s  o f  t h e  " s e l f - p r o t e c t i v e "  t h e o r y ,  and even  some 
c o u r t s  w h i c h  Kay endo rse  s e l f - p r o t e c t i o n  as a  v a l i d  g rounds  f o r  l e g i s l a t i o n  
have p r e f e r r e d  t o  base t h e i r  h o l d i n g s  on t h e  f o r m e r .  See, e . g . ,  S t a t e  v .  
Odegaard, 165 N.W. zd  677 ( N . D .  1969)  
B .  A t t a c k  on Means o f  F u r t h e r i n g  t h e  Pub1 i c  Pu rpose .  
More r e c e n t  c o u r t  a t t a c k s  on headgear  l e g i s l a t i o n  have  begun t o  
f o c u s  on  t h e  means o f  f u r t h e r i n g  t h e  p u b l i c  purpose5  s e r v e d  by  t h e s e  
a 
s t a t u t e s .  Chal l e n g e s  have come on equa l  p r o t e c t i o n ,  d e l  e g a t i o n - o f - p o w o r s  , 
azd  vagueness g rounds ,  and t h e  c o u r t s  have b l u n t l y  r e j e c t e d  e v e r y  one  o f  
t h e n .  
Equal  p r o t e c t i o n  a t t a c k s  o n  headgear  l e g i s l a t i o n  a1  l e g e  t h a t  c y c l i s t s  
a r e  u n r e a s o n a b l y  p u t  i n t o  a  c l a s s  s e p a r a t e  f r o m  o t h e r  m o t o r i s t s  and  t h e n  
u n j u s t l y  r e g u l a t e d  o n  t h e  b a s i s  o f  t h a t  d i s t i n c t i o n .  The c o u r t s  have  
had l i t t l e  d i f f i c u l t y  r e j e c t i n g  such  c l a i m s ,  p o i n t i n g  o u t  t h a t  t h e  d i f f e r e n c e s  
between c y c l i s t s  and o th 'e r  m o t o r i s t s  a r e  o b v i o u s ,  and  t h a t  t h e  l e g i s l a t u r e  
c o u l d  r a t i o n a l l y  d i s t i n g u i s h  be tween them. Peop le  v .  F r i e s ,  s u p r a  ( h o l d i n g  
t h a t  headgear  l e g i s l a t i o n  v i o l a t e d  due p r o c e s s  b u t  n o t  equa l  p r o t e c t i o n ) ;  
Simon v .  Sa rgen t ,  s u p r a .  -- 
Some have a t t a c k e d  t h e  he l n i e t  l aws  on  t h e  g rounds  o f  vagueness;  
however,  v i r t u a l l y  a l l  c o u r t s  have  h e l d  t h a t  t h e s e  s t a t u t e s  a r e  c l e a r  
enough t o  g i v e  pe r sons  s u f f i c i e n t  n o t i c e  as  t o  t h e  s t a n d a r d s  t o  be obeyed .  
F o r  example, i n  C e s i n  v .  S t a t e ,  - 288 So. zd 473 ( F l a .  1974 ) ,  t h e  c o u r t  
conc l uded  t h a t  t h e  t e r m  " h e l m e t "  was a  t e r m  o f  a r t  d e n o t i n g  a  s p e c i f i c  
use and d e s i g n  as  d i d  f o o t b a l l ,  p o l i c e ,  a n d  f i r e  h e l n i e t s .  
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Another type of chal lange t o  helmet laws was based on a l l eged  i l l e g a l  
de lega t ion  of powers t o  an admin is t ra t ive  body by t he  l e g i s l a t u r e .  The 
cour t s  have r ep l i ed  t h a t  delegat ion i s  permiss ible  so  long as  reasonably 
c l e a r  s tandards  e x i s t  t o  govern the  admin i s t r a t o r s '  exe r c i s e  of d i s c r e t i o n .  
Headgear laws, continued the  c o u r t s ,  lawful ly  delegated the  pol i c e  
power i f  they described the  job t o  be done, who  must do i t ,  and the  scope 
of h i s  a u t h o r i t y .  See Bowles v .  Willingham, 321 U.S. 502, 575 (1944) .  
F ina l l y ,  in  Love v .  Bel l ,  171 Colo. 27, 465 P .  2d 118 (1970) ,  the  
cour t  turned down a  challenge t o  t h a t  s t a t e ' s  helmet law which a l l eged  
t h a t  i t  placed an undue burden upon i n t e r s t a t e  commerce. 
IV. Conclusions 
A review' of t he  case law dea l ing  with headgear l e g i s l a t i o n  leads  t o  
t he  following conclusions about t he  l ega l  s t a t u s  of t he se  laws: 
( 1 )  With but one exception ( I l l i n o i s ) ,  every s t a t e  cou r t  o f  
l a s t  r e s o r t  has sus ta ined  headgear l e g i s l a t i o n  a s  a  va l i d  
and cons t i t u t i ona l  exe r c i s e  of  t he  po l i c e  power. There have, 
however, been d i s s en t s  by a p p e l l a t e  judges ,  most of them 
based on the  t heo r i e s  of " ind iv idua l  1  i  be r ty"  or t he  r i g h t  
of privacy . 
( 2 )  The cou r t s  a r e  not in  agreement a s  t o  t h e  r a t i o n a l e  f o r  
su s t a in ing  headgear l e g i s l a t i o n .  S p e c i f i c a l l y ,  c c u r t s  
a r e  divided on whether " s e l f -p ro t ec t i on"  i s  a  va l i d  purpose 
of such laws, and most cou r t s  have not sus ta ined  them on 
s e l f -p ro t ec t i on  grounds a lone.  
More gene ra l l y ,  in cou r t  cha l lenges  t o  s a f e t y  s t a t u t e s  
s i m i l a r  t o  headgear l e g i s l a t i o n ,  t he  case  f o r  t h e i r  v a l i d i t y  
w i l l  depend on whether the  cou r t  f i nds  a  s i g n i f i c a n t  soc i a l  
bene f i t  flowing from the  law, and what form t h a t  bene f i t  
t ake s .  Such ana ly s i s  w i l l  become more iniportant i f  and 
when more r e s t r i c t i v e  s a f e t y  s t a t u t e s ,  such a s  mandatory 
s e a t  b e l t  laws, a r e  passed by the  l e g i s l a t u r e s  and challanged 
i n  c o u r t .  
Cons t i tu t iona l  i t y  of Mandatory 
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( 4 )  Since cou r t s  have genera l ly  agreed t h a t  s t a t e s  may c o n s t i -  
t u t i ona l  l y  enac t  headgear 1 e g i s l a t i o n ,  and s i nce  Congress 
has repealed Highway Standard 4 . 4 . 3 ,  d i spu t e s  over headgear 
l e g i s l a t i o n  w i l l  s h i f t ,  a t  l e a s t  in  the  inmediate f u t u r e ,  
from the  cou r t s  t o  t h e  l e g i s l a t u r e s .  Those arguments 
unsuccessful ly  r s i s e d  in  cou r t  by opponents of headgear 
s t a t u t e s ,  p a r t i c u l a r 1  y individual  arguments grounded on 
individual  r i g h t s  of p r i v a c y  and t o  " l i b e r t y "  i n  gene ra l ,  
may car ry  g r e a t e r  weight in  t he  l e g i s l a t u r e s .  
Recorded Jud i c i a l  Decisions Dealing with t h e  Val id i ty  of Headgear Leg i s l a t i on  
A.  S t a t e  Courts of Last Resort 
Alaska: Kingery v.  Chapple, 504 P .  2d 831 (Alaska 1972) ( a d m i n i s t r a t i v e  
r egu l a t i ons  n o t  void f o r  vagueness).  
Arkansas: Penney v .  City of North L i t t l e  Rock, 248 Ark. 1158, 455 S.IJ. 
-1970) (upheld niunicipal headgear o rd inance) .  
Colorado: Love v .  B e l l ,  171 Colo. 27,  465 P .  2d 118 (1970) (upheld 
s t a t e  headgear law; cour t  r e j e c t ed  cha l lenge  based on Commerce Clause)  
F lor ida :  S t a t e  v .  E i t e l ,  227 So. 2d 489 ( F l a .  1969) (upheld s t a t e  
headgear law; r e j e c t ed  cha l lenge  based on " r i g h t  t o  be l e f t  a l o n e " ) .  
S t a t e  v.  Cesin,  288 So. 2d 473 ( F l a .  1974) (upheld;  r e j e c t e d  
vagueness c l a im) .  
Hawaii: S t a t e  v .  Lee, 51 Hawaii 516, 465 P .  2d 573 (1970) (upheld s t a t e  
headgear law a s  "proper exe r c i s e  of pol i c e  power").  
S t a t e  v .  Cotton,  55 Hawaii 138, 516 P. 2d 709 (1973) ( s t a t e  -
goggles aTd face  sn i e ld  require~i lents  upheld a g a i n s t  due pr-ocrzs and 
equal p ro tec t ion  a t t s c k s ) .  
Idaho: S t a t e  v .  A l t e r t son ,  93 Idaho 640, 470 P .  2d 300 ( 1 9 0 )  (upheld - - -- 
s t a t e  headgear l aw) .  
I l l i n o i s :  People v. F r i e s ,  42 111. 2 d  446 ,  250 N . E .  2& 149 (1969) 
( i nva l i da t ed  helmet law a s  v i o l a t i o n  of  due process ,  b u t  r e j e c t e d  
equal p ro tec t ion  cha l l enge ) .  
Kansas: Ci ty  of Wichita v .  White, 205 Kan. 408, 469 P .  2d 287 (1970) 
(upheld niunicipal headgear o rd inance ) .  
Manzanares v .  Be1 1 , 21 4  Kan. 589, 522 P .  2 d  1291 (1  974) 
(upheld s t a t e  headgear l e g i s l a t i o n ) .  
Kentucky: Commonwealth v .  Coffrnan, 453 S.bl. 2d 759 (Ky. 1970) (upheld 
s t a t e  headqear law, cou r t  a s s e r t e d  s t a t e  i n t e r e s t  in  continued 
produc t iv i ty  of i t s  c i t i z e n s ) .  
Louisiana: Everhardt v .  Ci ty  of New Orleans ,  253 La. 285, 217 So. 2d 
-(1968) - c e r t  -- den . ,  395 U.S. 212 (1969) (upheld municipal headgear 
s t a t u t e ;  r evers ing  1  ower c o u r t ) .  
Massachusetts: Commonwealth v .  Howie, 354 Mass. 769, 238 N . E .  2d 
373, - c e r t  -- den. ,  393 U.S. 999 (1968) (upheld s t a t e  headgear l aw) .  
Ci ty  of Adrian v .  Poucher, - Mich. - , 247 N.bl. 2d 798 
municipal headgear o rd inance ) .  
Minnesota :  S t a t e  v .  Edwards, 287 Minn. 83, 177 N . W .  2d 40  (1970 )  
m - t a t e  headgear  l e g i s l a t i o n ;  r e j e c t e d  equa l  p r o t e c t i o n  a t t a c k ) .  
C i t y  of J ackson  v. Lee,  252 So.  2d 897 ( M i s s .  1971)  
headgear  o r d i n a n c e ) .  
Mi s sou r i :  S t a t e  v .  Da r r ah ,  446 S.W. 2d 745 (1969)  ( u p h e l d  s t a t e  
headgea r  legis lat i -  
New Ham s h i r e :  S t a t e  v .  Mersk i ,  1 1 3  N . H .  323 ,  307 ~ . 2 ~  825 (1973)  & headgear  l e g i s l a t i o n ) .  
New Il'iexico: C i t y  of A1 buquerque v .  J o n e s ,  87 N.14 .  486 ,  535 P .  2d 1337 
v 9 1 5 m h e l  d munici pa l  headgea r  o r d i  E c e )  . 
North C a r o l i n a :  S t a t e  v .  Rnderson ,  275 H . C .  168 ,  166 S .E .  2d 49 (1969 )  
l u p h e l d  s t a t e  headgear  1 eg i  s l  a t i o n ;  found s o c i a l  b e n e f i t  i n  r e d u c t i o n  
of i n s u r a n c e  c o s t s  f o r  a l l  m o t o r i s t s ) .  
North Dakota:  S t a t e  v.  Odegaard,  165 N . W .  2d 677 ( N . D .  1969)  ( u p h e l d  
s t a t e  headgear  l e g i s l a t i o n ;  a c c e p t e d  s e l f - p r o t e c t i v e  r a t i o n a l e  i n  d i c t a )  
Oklahoma: E l l i o t t  v .  C i t y  o f  Oklahoma C i t y ,  471 P .  2d 944 (Ok la .  Crirn. 
7 
1 9 7 m p h e l  d munic ipa l  headgear  o r d i  nance7 .  
Oregan: S t a t e  v .  F e t t e r l b  254 Ore .  47 ,  456 P .  2d 396 ( '1sG9) ( u p h e l d  
7 
s t a t e  headgear  i e g i  s l  a t G i i ) .  
Rhode I s l a n d :  S t a t e  ex \$e l  Colv in  \ I .  Lombardi,  104 R. I .  28, 241 ,4.2d -- --- 
625 ( 1 9 6 8 ) ; ~ s t a t e  v .  Lomhardi,  -- 110 R.I. 7 ? G , 9 3 ~ .  zd 141 (1972)  ( s t a t e  
headgear  l e g i s l a t i o n  upheld  i n  b o t h ) .  
Tennessee :  Aru t ano f f  v .  hjetropol i t a n  Goveynrnent o f  Kashvi 1  i e and 
~ a v i d s o n % o u n t y ~  223 ~enl: 535 ,  448 S.W.  2O 408 (1969)  ( u p h e l d  s t a t e  
and l o c a l  headgear  l e g i s l a t i o n ) .  
@J: S t a t e  v .  Arche r ,  26 Utah 2d 104 ,  485 P .  2d 1038 ( 1 9 7 1 )  ( u p h e l d  
s t a t e  headgear  l e g i s l a t i o n ,  which a p p l i e d  o n l y  t o  s p e e d s  o f  35 mph 
and o v e r ) .  
Vermont: S t a t e  v.  Solomon, 260 ~ . 2 d  377 (Vt. 1969)  ( u p h e l d  s t a t e  
headgear  l e g i s l a t i o n ) .  
Washington:  S t a t e  v.  L a i t i n e n ,  77 Mash. 2d 1 3 0 ,  459 P. 2d 789 ( 1 9 6 9 )  
c e r t  d e n . ,  39'7 U.S. 1055 ( 1 9 i 0 )  ( u p h e l d  s t a t e  headgea r  l e g i s l a t i o n  -- -
a s  r e a s o n a b l e  e x e r c i s e  o f  p o l i c e  power ) .  
Wisconsin:  E i s e n i u s  v .  Karns ,  42 Wis. 2d 42 ,  165 N . W .  2d 377 ,  a p p e a l  
d i s m i s s e d ,  3-95 U.S. 709 (1 969)  ( d e c l a r a t o r y  judgement ;  c o u r t  uphe ld  - 
v a l i d i t y  of s t a t e  headgear  l e g i s l a t i o n ) .  
City o f  Kenosha v .  do re ma^, 54 Wis. 2d 269, 195  N . W .  2d 
462 (1972)  ( b p h e l d  l o c a l  headgea r  o r d i n a n c e ;  f o l l o w e d  B i s e n i u s ) .  
B. S t a t e  Intermediate  Appel l a t e  Courts 
Arizona: S t a t e  v .  Beeman, 25 Ariz .  App. 83,  541 P .  zd 409 (Ar iz .  
App. 1975) (upheld revised s t a t e  headgear l e g i s l a t i o n ) .  
Delaware: S t a t e  v .  Brady, 290 A . Z ~  322 (Del.  Super. 1972) (upheld 
s t a t e  headgear l e g i s l a t i o n ) .  
I1 1 i  noi s  : People v .  Henni nqer ,  28 I1 1 . App. 3d 557, 328 N .  E .  2d 580 
( I 1 1 . T p .  1975) (upheld equipment requirements f o r  passengers on 
motorcycles;  requirenients not "pa t en t l y  unconcti t u t i o n a l  , "d i s t i ngu i sh ing  
F r i e s ) .  -- 
: S t a t e  v .  Krarnmers, 105 N .  J .  Super. 345, 252 ~ . 2 d  223 
19g9) (upheld s t a t e  headgear l e g i s l a t i o n ) .  
Ohio: S t a t e  v .  Craig ,  19 Ohio App. 2d 29, 48 Ohio Ops. 2d 28, 249 N.E. 
2 a 5  (Ohio App. 1969) (upheld s t a t e  headgear l e g i s l a t i o n ) .  
Penns l van i a :  Comnlonwealth v .  Arnold, 215 Pa. Super.  444, 258 ~ . 2 ~  
8*er. 1963) (upheld s t a t e  headgear 1 egi s l a t i  o n ) .  
Texas: Ex pa r t e  Smith, 441 S.W. 2d 544 (Tex. Crim. App. 7969) (habeas 
corpus ca se ;  cou r t  upheld s t a t e  headgear l e g i s l a t i o n  and r e j e c t e d  
delegation-of-powers argument).  
C. Tr ia l  Courts -(a1 1 upholding headgear l e g i s l a t i o n  unless  othierwise noted)  
New Je rsey :  S t a t e  v .  Mele, 103 N.J. Super.  35', 2c7 A , ? ~  176 (Hudson 
Cty. C t .  1968') ( d i s t i ngu i sh ing  headgear l e g i s l a t i c n  from more purely  
s e l  f - p r o t e c t i  ve enactments such a s  mandatory s e a t  be1 t 1 aws) . 
New York: People v .  Carmichael , 56 Misc. zd 388, 288 N . Y  .S. 2d 931 
(Gennesee Cty. C t .  1968) ( a s s e r t ed  s t a t e  i n t e r e s t  i n  hea l thy  
c i t i z e n r y  capable of bearing arms) .  
People v .  Newhouse, 55 Misc. 2d 1064, 267 N . Y  .S .  2d 71 3 
(Cty. C t .  I thaca 1968);  People v .  Bielmeyer, 54 blisc. zd 466, 282 N.Y.S. 
2d 466, 282 N.Y.S. Z d  7 9 n ~ t y .  Ct. Buffalo 1967) .  
Ohio: S t a t e  v .  B e t t s ,  21 Ohio Misc. 175, 49 Ohio Ops. 22, 252 N . E .  2d -
866 (Mun.  Ct. Frankl in  1969) (found s t a t e  headgear 1 aw uncons t i t u t i ona l  , 
having n o  rea l  and subs t an t i a l  r e l a t i o n  t o  va l i d  s t a t e  purpose; decl ined 
t o  follow - S t a t e  v. Cra ig) .  
D. Federal Courts 
1 .  Supreme and Appel la te  Courts :  Neither t he  U.S. Supreme Court nor 
any C i r cu i t  Court of Appeals has decided a headgear l e g i s l a t i o n  case  
on t he  nler i ts .  However, t he  Supreme Court has denied c e r t i o r a r i  t o  
a nu~nber of s t a t e  cou r t  r u l i n g s  upholding t he se  laws, and has a f f i rmed ,  
in  memorandum dec i s i ons ,  D i s t r i c t  Court r u l i n g s  upholding s t a t e  headgear 
laws. 
2 .  D i s t r i c t  Cour t s :  
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